18 
The 


AG JOURNAL 


THE OFFICE OF 
THE JUDGE ADVOCATE GENERAL OF THE NAVY 
WASHINGTON « D. C. 





In the Accuser Concept 
What Is Other Than Official Interest? 
LT (jg) Thomas D. Collins, Jr., USNR 


Malingering: Two Disciplines Interact 
LT (jg) J. S. Lobenthal, Jr., USNR 


Recent JAG Opinions Naval Reserve Law 14 
Program Information 


JAG Bulletin Board CMR Digests 15 


Recent Decisions of 13 Legal Assistance Notes 16 
the Comptroller General 





NAVEXOS P-523 P MAY 1958 














The JAG Journal is published by the Office of the Use of funds for printing this publication has been 
—— st General i the Navy a ete approved by the Director of the Bureau of the Budget, 
orum for legal matters of current interes the nava 
service. The objective of the JAG Journal is to acquaint POSS Sar 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 

The JAG Journal publishes material which it con- REAR ADMIRAL CHESTER WARD, USN 
siders will assist in achieving this objective, but views Judge Advocate General of the Navy 


expressed in the various articles must be considered as 

the views of the individual authors, not necessarily bear- 

ing the endorsement or approval of the Department of 

the Navy or of the Judge Advocate General. 
Invitations to submit articles are extended to all per- E 

sons, whether lawyers or laymen. Articles submitted Editor 

should adopt an objective rather than an argumentative 

approach and should be written in a manner readily si ea 

understandable by the lay reader. The JOURNAL will 





LIEUTENANT COMMANDER CHARLES R. Davis, USN 


return unpublished manuscripts if so requested, but re- For sale by the Superintendent of Documents 
sponsibility for safe return cannot be assumed. No U. S. Government Printing Office, Washington 25, D. C. (Monthly). 
compensation can be paid for articles accepted and Price 15 cents (single copy). Subscription price $1.25 per year; 
published. 5 cents additional for foreign mailing. 





In Memoriam 


Captain Philip A. Walker, USN, Deputy and Assistant Judge Advocate General of the Navy, died, 
after a very short illness, 23 March 1958, at the U. S$. Naval Medical Center, Bethesda, Maryland. 


Born in lowa City, lowa, Captain Walker was a graduate of the Class of 1929 at the United States 
Naval Academy. After service in the Navy, he resigned from the Regular Navy and was commissioned 
in the Naval Reserve. He attended Law School at the University of lowa and received his J. D. Degree 
from that University in 1933. He was Second Vice President of the Judge Advocate’s Association and 
a member of the Order of the Coif, the Institute of Military Law, the Federal Bar Association, and the 
American Bar Association. Captain Walker was admitted to the practice of law in lowa, the District of 
Columbia, the Territory of Hawaii and before the Supreme Court of the United States. He was engaged 
in the private practice of law from 1933 until his return to active duty in 1941. 


His World War Il service included duty as Commanding Officer, USS PC-566 and USS BURDEN R. 
HASTINGS; Commander Escort Division 10; and on the Staff of Commander Destroyers Pacific. He became 
a Navy Law Specialist in 1947. 


1 


Captain Walker became the Deputy and Assistant Judge Advocate General of the Navy in 1956. 
His prior legal duty assignments included Director of Legal Affairs on the Staff of the Supreme Allied 
Commander, Atlantic; District Legal Officer, Twelfth Naval District; Director of the Administrative Law 
Division, Office of the Judge Advocate General; and Assistant Director of the Legislative Liaison Division 
of JAG. His decorations include the Navy Commendation Ribbon. 


He is survived by his wife, Kathryn of Falls Church, Virginia; his mother, Mrs. Signy V. Walker of 
Chevy Chase, Maryland; and two sisters, Mrs. Eloise Bush of Palo Alto, California and Mrs. Gertrude Fick 
of Mason City, lowa. 


Funeral services were held in Fort Myer Chapel. Burial with full military honors was in Arlington 
National Cemetery. 
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OLLOWING THE COURT-MARTIAL of 
Colonel R. Jones, Congress quickly provided 

in the Act of May 29, 1830: 
“That, whenever a general officer command- 

ing an army, or a colonel commanding a 

separate department, shall be the accuser or 

prosecutor of any officer in the Army of the 

United States, under his command; the gen- 

eral court-martial for the trial of such officer 

shall be appointed by the President of the 

United States.” 

In Colonel Jones’ trial, Major General 
Macomb, then commanding the Army, had pre- 
ferred the charges, convened the court, acted 
as the prosecuting witness, and reviewed and 
approved the sentence.t It is apparent that 
Congress felt that the integrity of the court- 
martial as an impartial trial had been made 
questionable. 

The “accuser concept” which had its inception 
in the Act quoted above has remained in mili- 
tary law through the years and is now contained 
in Article 1 (11) of the Uniform Code of Mili- 
tary Justice. That Article states that an 
“ ‘accuser’ shall be construed to refer to a per- 
son who signs and swears to charges, to any 
person who directs that charges nominally be 
signed and sworn by another, and to any other 
person who has an interest other than an official 
interest in the prosecution of the accused.” 
Articles 22 (b), 23 (b), 25 (d) (2), and 26 
(a) preclude an accuser from convening a gen- 
eral or special court-martial, serving as a mem- 
rber on a general or special court-martial, 
or serving as a law officer of a general court- 
martial.? 

The first two definitions of an accuser in 
Article 1 (11) are clear and easily applied. 
What, however, is “an interest other than an 
official interest in the prosecution of the 
accused ?” 

The leading case answering this question is 


- Winthrop, Military Law and Precedents, (2d ed. 1920) p. 62. 

- Because of the limited jurisdiction of a summary court-martial, 
there is no express prohibition against an accuser appointing it 
or serving as the court. 
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IN THE ACCUSER CONCEPT WHAT IS OTHER 
THAN AN OFFICIAL INTEREST? 


by LTJG THOMAS D. COLLINS, Jr., USNR 


U.S.v. Gordon.’ In that case the accused was 
charged with the attempted burglary of one 
house and the burglary of another house, both 
occupied by General Officers. A confession to 
both offenses was obtained from the accused ap- 
proximately three weeks before the court was 
ordered convened. The General on whose house 
the attempt had been made was the convening 
authority. More than three weeks after the 
court was ordered convened, the charge of at- 
tempted burglary was dismissed and the charge 
of burglary was changed to housebreaking. 
This action was taken on the recommendation 
of the staff judge advocate. The board of review 
affirmed a conviction for housebreaking. It 
reasoned that the convening authority was not 
an “accuser” because: (1) the charge concern- 
ing the property of the convening authority was 
dismissed; (2) it was an offense against prop- 
erty rather than an offense having a personal 
aspect; (3) it was an attempt rather than a 
consummated act; and (4) the remaining charge 
was reduced from burglary to housebreaking 
prior to being referred for trial. It said “the 
facts * * * are indicative not only of complete 
fairness in the premises but of a lack of reason 
for animus of a personal nature.” 

In reversing and remanding the case, the 
U. S. Court of Military Appeals specifically de- 
clined to be persuaded by the tenuous interpre- 
tation of the facts made by the board of review 
and laid down the following rule: 

“* * * [We do not believe the true test is 
the animus of the convening authority. This 
undoubtedly was the early rule, but as we 
view it, the test should be whether the appoint- 
ing authority was so closely connected to the 
offense that a reasonable person would con- 
clude that he had a personal interest in the 
matter. We cannot peer into the mind of a 
convening authority to determine his mental 
condition, but we can determine from the 
- U.S. v. Gordon, 1 USCMA 255, 2 CMR 161. This case was decided 
under Article of War 8 because the offense was committed before 
the effective date of the UCMJ. Article of War 8 provided “when 


any such commander is the accuser or the prosecutor of the person 


or persons to be tried, the court shall be appointed by a superior 
competent authority * * *.” 
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facts whether there is a reasonable proba- 

bility that his being the victim of an offense 

tended to influence a delicate selection. We 
are convinced that in this case it is reason- 
able to assume that tendency present.” 

This statement of the law includes within the 
accuser concept certain persons in addition to 
those who have a personal interest in the prose- 
cution of the accused. It includes anyone who is 
so closely connected to the offense that a reason- 
able man would conclude that he had a personal 
interest in the matter. Thus, it is apparent 
that in making this determination an objective 
standard must be applied. 

Later cases have made the application of the 
Gordon rule clear in a number of areas. For 
instance, if the accused is charged with an of- 
fense against the property of a particular indi- 
vidual, the latter cannot escape being desig- 
nated an accuser.‘ Similarly, if the accused 
breaks into a house and steals articles belonging 
to the immediate family of the houseowner, the 
houseowner is deemed to be “in fact” an ac- 
cuser.. This is understandable. It is inevitable 
that a person whose own or family’s property 
has been stolen or harmed will take some in- 
terest in the case.® 

At one time, a convening authority was con- 
sidered an accuser if he certified a morning 
report as correct and complete, and in a trial 
for unauthorized absence the morning report 
was the only evidence used to establish the in- 
ception and termination of the period of ab- 
sence. The Huff? case so held. In U.S. V. 
McClenny,* however, the United States Court of 
Military Appeals specifically reversed the Huff 
case. In doing this, the Court laid down the 
rule that “the determination of whether a con- 
vening authority is an accuser depends upon the 
facts in each case.” In McClenny, every entry 
in the accused’s service record and Unit Diary 
entered by the convening authority was made 
pursuant to pertinent service regulations, all 
entries were made before charges were pre- 
ferred and the case was referred to trial, and it 
was not suggested that the entries were made 
for any purpose not within the legitimate re- 
quirements of official reporting. The Court 
concluded that these circumstances demon- 
strated that the convening authority had no 


4. Ibid. 

5. CM 348127, Moseley, 2 CMR 263. 

6. Closely connected to this situation is the one in which the alleged 
accuser is responsible for funds which the accused stole. ACM 
4374, Bergin, 7 CMR 501 (accuser); CM 364206, Gibbs, 12 CMR 
454 (not accuser). 

7. ACM S-5455, Huff, 10 CMR 736. Compare NCM 356, Redden, 
17 CMR 492. 

8. U. S. v. MeClenny, 5 USCMA 507, 18 CMR 131. 
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personal interest at the time the court was 
convened.° 

The Court went on, however, to disqualify the 
convening authority as reviewing authority. 
The defense presented evidence to dispute the 
accuracy of the entries. The court said that 
this put the reviewing authority in a position 
where he had to question the validity of his own 
official act and his evaluation of the evidence 
could hardly be free from personal interest.” 
This last consideration makes good sense. 
There is a presumption that records emanating 
from official unit sources are kept by a person 
who has the duty to know or ascertain the truth 
of the facts or events he records." The ac- 
cused’s evidence put the convening authority’s 
prestige directly in issue. 

In a case consolidated with McClenny for 
argument, the Court held that where the ac- 
curacy of the records is unquestioned and the 
accused admits his absence, there is no reason 
to believe that the reviewing authority has 
more than an official interest in the outcome of 
the case.” Here the officer is not faced with a 
self-appraisal of credibility.” 

In many situations the convening authority 
is attacked as an accuser because he has ordered 
an investigation, approved the specifications, or 
performed some other similar official function 
in connection with the case. The decisions have 
uniformly held that such action is purely official. 
In the Jewson case,“ the first of this type with 
which the United States Court of Military 
Appeals dealt, the convening authority had 
directed an investigation and received the re- 
port. His assistant staff judge advocate, who 
had no personal observation of the case, signed 
the charges on the basis of the report. The 
accused argued that the staff judge advocate 
secured his information from reports sent the 
convening authority and therefore was only the 
nominal accuser for the convening authority. 
The Court decided there was nothing to show 
that the convening authority had a personal 
interest in the case. He had merely performed 
an official duty. 

A similar result was reached in U. S. v. 

9. The convening authority must be an “accuser” at the time the 
court is appointed to be disqualified. Subsequent events cannot 
retroactively destroy his convening capacity but can only indicate 
what his previous status may have been. See U.S. v. Gordon, note 

10. a sabia of statutory disqualification, the court stated that 
the standard used to judge whether the convening authority 
should be disqualified as an accuser may be applied equally to 
the reviewing authority. 

11. U. S. v. Masusock, 1 USCMA 32, 1 CMR 32. 

12. U.S. v. Taylor, 5 USCMA 523, 18 CMR 147. 


13. In accord: U. S. v. Long, 5 USCMA 572, 18 CMR 196. 
14. U. S. v. Jewson, 1 USCMA 652, 5 CMR 80. 
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Grow,” a case concerning an Army General 
whose diary had been copied by the Russians. 
Because of the accused’s high rank and the 
serious nature of the charges, the Chief of Staff 
and Secretary of the Army directed an investi- 
gation and eventually approved the specifica- 
tions drawn by the Judge Advocate General of 
the Army. The accused contended that by 
directing the preparation of charges, the Secre- 
tary of the Army and Chief of Staff became the 
accusers and the officer who signed the charges 
was only a nominal accuser. The accused also 
argued that the general who convened the court 
was inferior in rank to the real accusers and, 
therefore, lacked the power to convene the 
court. The United States Court of Military 
Appeals relied on the Jewson case, supra, in 
striking down both arguments. 

In U.S. v. Haimson,* the convening author- 
ity’s staff judge advocate prepared instructions 
to trial counsel for conducting the case. The 
letter was signed “by order of” the convening 
authority. The instructions advised trial coun- 
sel as to what witnesses should be called, what 
testimony should be elicited, what documents 
were available as evidence, and what witnesses 
might refuse to testify. They also stated that 
trial counsel should make a brief opening state- 
ment and should be ready to submit appropriate 
requests for instructions. 
tended that instructions to trial counsel over the 
convening authority’s command line demon- 
strated that the convening authority had aligned 
himself with the prosecution. The Court stated 
that “there is nothing in the document which 
even remotely suggests that the convening au- 
thority had predetermined the issue of the ac- 
cused’s guilt or innocence * * *. The language 
employed throughout is wholly advisory and not 
compulsory in spirit.” 

It seems that as long as instructions by the 
convening authority to trial counsel are advisory 
in nature and for the purpose of informing 
counsel of the nature of the charges, the char- 
acter and availability of the evidence, and the 
manner in which the case should be presented, 
the convening authority will not be held to have 
a personal interest.” Ifthe convening authority 
becomes involved in the case in pursuit of his 
official duties, however, he may be disqualified. 
For instance, if he interviews the defendant and 


15. U. S. v. Grow, 3 USCMA 77, 11 CMR 77. 

16. U. S. v. Haimson, 5 USCMA 208, 17 CMR 208. 

17. Followed in U. S. v. Gordon, 5 USCMA 276, 17 CMR 276; U. S. 
v. Blau, 5 USCMA 232, 17 CMR 232; and see ACM 9169, Sievers, 
16 CMR 840; and ACM 8779, Ross, 16 CMR 579. In connection 
with these cases, see also ACM 11584, Adams, 21 CMR 733; ACM 
8656, West, 16 CMR 587; ACM 6926, Woodford, 11 CMR 915; NCM 
228, Conway, 11 CMR 625; and ACM 4455, DeAngalis, 4 CMR 654. 





The accused con-.: 


elicits an admission or confession, he will have 


‘gained a personal interest.** 


Trials in which the accused is charged with 
violating an order issued by the commanding 
officer present an interesting problem. If a 
commanding officer promulgates a broad order 
applicable to an entire command such as a base 
regulation, he is considered qualified to convene 
a court to try an accused for violating that 
order.’® He is not so “closely connected to the 
offense” that he has a personal interest in the 
matter. If he signs a letter giving a direct order 
to the accused, however, and the accused violates 
that order, then the commander has a personal 
interest in the outcome of the trial.”° 

The Marsh case * illustrates this latter rule. 
The accused, an enlisted army man, surrendered 
at an army base after a brief absence without 
leave. He was directed to proceed to another 
army base by a special order. Pursuant to 
standard procedure he was read another letter 
order captioned “‘a direct order’ which repeated 
the body of the special order and added that 
failure to obey would subject the accused to a 
court-martial. Both orders were issued “by 
command of” the person who subsequently ap- 
pointed the court which tried the accused for 
violation of the orders. The United States 
Court of Military Appeals held that the accused 
had violated a direct order of the convening 
authority and that functionary was not qualified 
to convene the court.” 

A series of later cases distinguished the 
Marsh case.“ In these cases a routine travel 
order only was issued by command of the con- 
vening authority. It was stated: 

“* * * [In] that case [Marsh] there are to 

be found additional Letter Orders, present 

neither in Keith nor the case at bar, denomi- 
nated a ‘direct order’ and designed to accom- 
plish nothing more nor less than to place the 
prestige of the officer issuing the directive 
behind the routine Special Orders directing 
travel, and thus to compel adherence to the 
latter.” 

The upshot is that issuing mere routine travel 


18. CM 365821, Hammorock, 13 CMR 385. 

19. ACM S—7032, Perry, 12 CMR 894; ACM S-6846, Barnes, 12 CMR 
735. 

20. ACM S-6774, Keefe, 11 CMR 887. 
4 CMR 245. 

21. U.S. v. Marsh, 3 USCMA 48, 11 CMR 48. 

22. The Court also held that an included specification in which the 
convening authority had no personal interest could not stand 
since it grew out of substantially the same transaction, and if the 
court was disqualified from trying one offense, it was disqualified 
from trying the other. 

23. U. S. v. Noonan, 4 USCMA 297, 15 CMR 297; U. S. v. Teel, 4 
USCMA 39, 15 CMR 39; U. S. v. Keith, 3 USCMA 579, 13 CMR 
135; CM 365475, Orso, 12 CMR 435. 

24. U.S. v. Teel, note 23, supra. 





Compare CM 347085, Watkins, 
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orders does not disqualify the convening au- 
thority. However, issuing orders which tend to 
indicate by caption, or otherwise, that the pres- 
tige of the convening authority is behind the 
order does disqualify him. The court seemed 
to be concerned a great deal with the form of 
the orders. In Marsh, supra, the “direct order” 
was as much routine as the special order and it 
is questionable whether such a “direct order” 
would put the convening authority’s prestige in 
issue. The form tended to indicate as much, 
however, and that was enough for the Court. 

A board of review applied the Gordon rule in 
a case where the convening authority altered the 
specifications.” In this case a specification was 
drafted inartistically and the convening author- 
ity, by letter, directed trial counsel to redraft it. 
He set out the specification in the letter. Trial 
counsel merely appended the letter to the charge 
sheet, and the accused was found guilty of the 
amended specification. The accused contended 
that by this action the convening authority had 
become the accuser as to that specification. The 
board of review held that the trial counsel could 
have altered the specification over the accuser’s 
name and the convening authority can direct 
trial counsel to redraft specifications to con- 
form with the evidence without becoming the 
25. NCM 283, Overton, 14 CMR 439. _ 





accuser. The United States Court of Military 
Appeals confirmed this rule in a subsequent 
case.” 

It is submitted that the objective standard, 
disregarding animus, used by the United States 
Court of Military Appeals to determine whether 
an individual has an interest other than an offi- 
cial interest in the prosecution of the accused is 
sound. The object of the original legislation in 
1830 and the provisions of Article 1 (11) are 
patently clear. They are intended to prevent 
influence in a trial and any suspicion of such 
influence. The latter is as important as the 
former in our system of military justice. The 
nature of military command tends to make an 
accused sensitive to any possibility that his trial 
has been arranged against him by superiors. 
Any suspicion of this nature, fairly grounded 
or not, has a wide, adverse affect on morale. 
The important objectives are more nearly 
achieved by including within the accuser con- 
cept not only those persons who in fact have a 
personal interest in the prosecution of the ac- 
cused but also those who are so closely con- 
nected with the offense that it would be reason- 
able to conclude that they have a personal inter- 
est in the matter. 


26. U. S. v. Whitrock, 8 USCMA 185, 23 CMR 409; U. S. v. Smith, 
8 USCMA 178, 23 CMR 402; ACM 9243, Archuleta, 17 CMR 772; 
NCM 289, Moore, 14 CMR 507. 








RECENT JAG OPINIONS - 


BONUS PAYMENTS BY CIVILIAN SOURCE TO OFFICERS ON TRAIN- 
ING STATUS—tLegality of 


@ “* * * [An opinion was requested] concerning the 
legality, under 18 USC 1914, of the payment of a bonus 
to a medical officer who is in a training status at a 
civilian hospital when such bonus is regarded as and 
given to other hospital employees as a Christmas gift. 

“The Comptroller General of the United States in 
considering the provisions of the above cited section has 
held that receipt of any salary or stipend from private 
hospitals by officer-interns incident to the performance 
of their duties as officers, unless made from funds con- 
tributed out of the treasury of a State, county, or munici- 
pality within the meaning of the statute, would be un- 
lawful unless considered as given and received for the 
account and benefit of the Government. (29 Comp. Gen. 
163; 30 Comp. Gen. 246). 

“In a subsequent decision, the Comptroller General 
further held that although receipt of compensation from 
State, county, or municipal hospitals by military officers 
on active duty in such hospitals would not be in violation 
of 18 USC 1914, such compensation would be con- 
sidered as having been received on behalf of the Govern- 
ment and would be chargeable as a debt against the 
person who received it. (32 Comp. Gen. 454). 

“Since your letter does not disclose the specific status 
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of the person involved, I am unable to determine the 
applicability of the provisions of 18 USC 1914 to the 
situation which you describe. However, if the person 
involved is a commissioned officer on active duty, receiv- 
ing full pay and allowances as a Navy doctor, and the 
bonus is payable as a result of services performed by him 
in carrying out his training orders at a civilian hospital 
(not State, county or municipal), payment and receipt 
of such a bonus as you describe would be considered a 
violation of the provisions of 18 USC 1914. Further, 
even if the bonus were paid from State, county, or 
municipal funds, it would be considered as received on 
behalf of the Government and would be chargeable to 
the officer concerned, even though not considered as a 
violation of the Criminal Code.” JAG:131.3:pjh of 
7 Feb 1958. 


NONJUDICIAL PUNISHMENT—Suspension 


@ “* * * [In response to certain questions posed in an 
endorsement] the questions are restated and opinions 
given * * * [as follows]. 

se * 2. 

Q. Who can legally vacate suspensions of reductions 
in grade? 

A. Article 72, UCMJ, provides for the vacation of 
suspensions of court-martial sentences. Neither the 
Code nor the Manual makes any specific provision for 
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the vacation of suspension of nonjudicial punishments. 
There can be no suspension without the possibility of 
vacation thereof by someone; the latter is a sine qua non 
of the former. Thus, when Article 15 (d) prescribes 
the power to suspend, power to vacate is inherent 
therein. This does not say that, therefore, those officers 
named in Article 15 (d) automatically have the power 
to vacate; however, in view of the vacation provisions 
of Article 72, which empower commands of lesser au- 
thority to vacate suspended sentences of lesser courts 
(other than a BCD awarded by a SPCM), it is consid- 
ered to have been the Congressional intent that the offi- 
cers named in Article 15 (d) shall have the power to 
vacate suspensions of nonjudicial punishments. 

The phrase, “his successor in command,” as used in 
Article 15 (d), when considered in the light of Article 
72 (c), UCMJ, is considered to include a command to 
which a probationer may be transferred during the 
probationary period. Although nonjudicial punish- 
ment is more personalized than sentences of courts- 
martial, none of the legislative background indicates 
any intention of diverging from former practice and 
restricting suspensions of nonjudicial punishments to 
the original command and commard line. In other 
words, it is not considered to have been the legislative 
intent that a nonjudicial punishment suspension would 
be lifted and the punishment automatically remitted 
upon transfer of the individual prior to the completion 
of the period of suspension. 

Accordingly, question (c) of the ninth endorsement 
is answered as follows: The officer who imposed the 
punishment, his successor in command (including a 
command to which the probationer may be transferred 
during the period of suspension), and superior authority 
in the chain of command have legal authority to vacate 
a suspension of nonjudicial punishment. 

Q. Must a legal vacation of suspension of nonjudicial 
punishment be premised upon an act or mission consti- 
tuting an offense under UCMJ? 

A. UCMJ makes no provision concerning the type 
of conduct requisite to a lawful vacation of suspension 
of a court-martial sentence or a nonjudicial punishment, 
and MCM, 1951, contributes little, as does the legislative 
background. At least, it is clear that misconduct is re- 
quired; incompetence is not enough. As stated by the 
Army JAG in Op JAGJ 1952/9405, 3 DigOps, NonJud 
Pun, Sec. 11.7: “Article 15, on the other hand, is puni- 
tive in nature, and the nonjudicial punishments pre- 
scribed therein are intended for misconduct. While it 
can be argued that misconduct can amount to ineffi- 
ciency, the reverse proposition is not normally true.” 
Article C-7211, BuPers Manual, states that reductions 
in rate are premised on two bases, misconduct and in- 
competency, and that it is “highly important” that the 
one not be used asa basis for the other in effecting a 
reduction. This is just as true where the action is one 
of vacating a suspension of a punitive reduction. Ar- 
ticles 9452 and 9453 of the Marine Corps Manual also 
make a clear distinction between the two types of re- 
duction in grade, misconduct and incompetence. 

Must the misconduct rise to the level of an actionable 
offense under Article 134 or some other article of UCMJ? 
Under Naval Courts and Boards suspensions of sen- 


tences were invariably pronounced in such terms as, “on 


- condition that Jones during a period of six months con- 


ducts himself in such a manner as in the opinion of his 
commanding officer warrants his retention in the serv- 
ice,” or, “on condition that Smith maintains a record 
satisfactory to his commanding officer during a period of 
three months.” Nothing in UCMJ reflects that any 
significant change was intended in vacation of suspen- 
sion requisites or procedures other than the procedural 
requirements with regard to a hearing and the like in the 
case of general court-martial sentences and bad conduct 
discharges imposed by a special court-martial, as pre- 
scribed in Article 72 (a) and (b). In discussing Article 
134, UCMJ, paragraph 213, MCM, states: “‘To the 
prejudice of good order and discipline’ refers only to acts 
directly prejudicial to good order and discipline and not 
to acts which are prejudicial only in a remote or indi- 
rect sense. An irregular or improper act on the part of 
a member of the military service can scarcely be con- 
ceived which may not be regarded as in some indirect 
or remote sense prejudicing discipline, but the article 
does not contemplate such distant effects and is confined 
to cases in which the prejudice is reasonably direct and 
palpable.” 

It is considered that there is an area of misconduct 
consisting of acts or omissions, or a series thereof, which 
do not quite rise to the level of actionable conduct under 
UCMJ but which would, nevertheless, form a justifiable 
basis for a conclusion by the commanding officer that the 
probationer’s conduct has been unsatisfactory, and would 
form a legal basis for a vacation of the suspension of 
probation. While it is difficult to conceive of such a 
situation occurring where a severe sentence is involved, 
and the proceedings under Article 72 (a) and (b) are 
called into play, it is considered that there is no legal 
requirement that the misconduct of a probationer rise 
to the level of a cognizable offense under UCMJ and the 
situation contemplated here could well and legally exist 
in the case of suspended nonjudicial punishments. Ac- 
cordingly, the question as stated above, is answered in 
the negative. 

Q. Is a hearing required prior to vacating a suspended 
nonjudicial punishment? 

A. Paragraph 97b, MCM, specifically provides that a 
hearing is not required prior to vacating suspended 
sentences of summary courts-martial and of special 
courts-martial except in the case of a bad conduct dis- 
charge. There appears to have been no legislative in- 
tent to accord the vacation of a suspended nonjudicial 
punishment any higher order of treatment than in the 
case of those sentences just mentioned. While no legal 
requirement for a hearing on nonjudicial punishment 
vacations is considered to exist, it is felt to be far the 
better practice to conduct a mast-type of hearing. As 
stated in Article 10315 (7), BuPers Manual, the com- 
manding officer may assign punishment or a court- 
martial, vacate the suspension, or both. This decision 
should be made at a mast hearing, after the facts are 
stated by witnesses and the probationer has been given 
an opportunity to express himself. The answer to the 
question posed herein is answered in the negative. 

Q. If a hearing is not required, what procedure, if any, 
is required? 
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A. Absent the recommended mast-type of hearing, the 
only legal requirements would be that the commanding 
officer satisfy himself that the misconduct did occur and 
that, in his best judgment, the suspension should be 
vacated. Thereafter, of course, the probationer must be 
notified and appropriate administrative action taken 
with regard to service record entries, pay record entries, 
and the like. Accordingly, the answer to the question 
posed is that no set procedure is required so long as the 
commanding officer satisfies himself that in his opinion 
the misconduct did occur and that the suspension should 
be vacated. 

Q. Is the vacation of suspension subject to appeal? 

A. UCMJ makes no provision for the appeal of a 
vacation of a suspended nonjudicial punishment. 
Nothing in the legislative background indicates any con- 
trary intention. It is, therefore, concluded that the 
appeal of the mast punishment itself, as provided in 
Article 15 (d), UCMJ, is the only appeal provided for 
under the Code in the matter of nonjudicial punish- 
ments. Article 138 of the Code contains language from 
which it would be possible in certain instances, to con- 
strue legal authority to appeal a vacation of an Article 
15 punishment. It is similar in tenor to Article 1243, 
Navy Regulations, wherein provision is made for a 
report of oppression by, or misconduct of, a superior. 
The legislative background of Article 138 shows it to 
be archaic in nature and strictly limited in its applica- 
tion. The Judge Advocates General of the Army and 
the Air Force have held it to be inapplicable to the field 
of discipline. 





JAG BULLETIN BOARD 


FIRST PEACETIME LEGION OF MERIT TO A WAVE AWARDED 
TO COMMANDER KATHERINE SHILLING 


The first peacetime award of the Legion of Merit to 
a Wave was made 19 March 1958, by Secretary of the 
Navy Thomas S. Gates, Jr., to Commander Katherine 
E. Shilling, USN, Office of Legislative Liaison. 

The award was presented to CDR Shilling for her 
outstanding service to the Government of the United 
States from September, 1950, to May, 1955, while she 
was serving in the Office of the Judge Advocate Gen- 
eral of the Navy. 

CDR Shilling is a member of the District of Columbia 
Bar and is admitted to practice before the United States 
Supreme Court. 


MILITARY PERSONNEL DIVISION 
The following is a list of orders issued to all officers trans- 
ferred to or from the Office of the Judge Advocate General 
and to all Navy law specialists regardless of assignment. 
The list includes orders issued before 15 March 1958. 


LTJG Norman R. Allen, USNR, from NavJusScol, Npt. 
to Staff, COM 3. 

LCDR Walter G. Andry, USN, from NSD, Oakland to 
Staff, ComNavPhil. 

CDR Benjamin H. Berry, USN, from PRNC to JAG. 

CDR Paul F. Borden, USN, from NWC, Npt. to JAG. 

LTJG Kenneth K. Bridges, USN, from USS WISCON- 
SIN (BB-64) to NavJusScol, Npt. 


JAG JOURNAL 


In Army JAG opinion JAGJ 1953/1012, 3 DigOps, 
Review, Sec. 51.15, it was held that Article 138 
does not authorize the Judge Advocate General to re- 
examine a court-martial conviction which has become 
final. In Air Force JAG Opinion Op JAGAF 1955/81, 
6 DigOps, NonJud Pun., Sec. 13.1, it was held that 
Article 138 was not intended to expand the review pro- 
cedures provided under Article 15. The Army JAG 
stated in JAGA 1955/8275 that: “It is the opinion of 
this Office that Article 138 does not cover the ‘redress 
of wrongs’ which the complaining member has suffered 
as the result of imposition of nonjudicial punishment 
or conviction by court-martial, but rather is directed 
to the allegations that the member’s commanding officer 
has deprived him of some property right, abused his 
command discretion, or otherwise dealt with him un- 
justly in a field other than discipline.” 

Other than the unusual situation where a vacation of 
a suspended nonjudicial punishment might conceivably 
form a part of a Report of Oppression submitted under 
Article 1243, Navy Regulations, no appeal from such a 
vacating action is considered to lie. It would appear 
that any subsequent remedial action in the case of 
vacated suspensions of nonjudicial punishments would 
fall within the jurisdiction of the Board for Correction 
of Naval Records. 

Accordingly, the answer to the question posed herein 
is answered in the negative. JAG:342:cds Bnd 
#14396-57 of 12 Feb 1958. 





LTJG Walter J. Carroll, Jr., USNR, from NavJusScol, 
Npt. to Staff, COM 3. 

CAPT Luis V. Castro, USN, from JAG WCoast to 
DLO, COM 15. 

LCDR Roland W. Coffey, USNR, from 1st MarAirWing, 
JAP. to Staff, JAG, WCoast. 

LCDR Ben N. Cole, USN, from GenLineScol, to 
DEPTJUS, San Fran. 

CDR Enser W. Cole, Jr., USN, from JAG (Army) 
Scol, Charlottesville, Va. to NavBase, Norfolk. 

CAPT William A. Collier, USN, from BUPERS to U. S. 
Attorney’s Office, San Fran. 

LTJG John E. Corcoran, Jr., USNR, from NavJusScol, 
Npt. to JAG. 

LT James W. Corley, USN, from GenLineScol. to JAG. 

LTJG Clair A. Cripe, USNR, from NavJusScol, Npt. 
to Staff, COM 9. 

CDR James J. Cross, Jr.. USNR, from JAG (Army) 
Scol, Charlottesville, Va. to JAG. 

LTJG James J. Crowley, USNR, from COM 1, to 
ComFairWing 3, Brunswick, Maine. 

LCDR Charles R. Davis, USN, from JAG to NWC, 
Npt. 

CDR Donald H. Dickey, USN, from COM 11 to PRNC. 

CDR Joseph A. Doherty, USNR, from NavBase, Nor- 
folk to COMFAIR, JAP. 

LTJG Douglas K. Ferguson, USNR. from USS NEW- 
PORT NEWS (CA-148) to JAG. 

LT Edward R. Fink, USN, from Staff, COMSERVRON 
6 to NavSta., Boston. 

(Continued on page 14) 
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MALINGERING: TWO. DISCIPLINES INTERACT 


LT (JG) J. S. LOBENTHAL, JR., USNR 


ALINGERING IS ONE of the earliest re- 
corded human ruse mechanisms. The 

Old Testament provides the first examples of it 
in the behavior of Rachel and of David—the 
former pretending indisposition in order to 
prevent discovery of her theft of some idols, the 
latter pretending madness to protect himself 
against attack by an enemy whom he feared. 
Likewise, instances of pretended sickness or 
self-inflicted injury for various purposes, espe- 
cially to escape military service, are to be found 
among the Greeks and the Romans, in the 
Middle Ages, and in all periods to the present.* 

In the military, laws against malingering are 
among the oldest? and least controversial on 
record. The present Article 115 consolidates 
AGN 9(55) and 9(56). It was one of relatively 
few not criticized before section-by-section 
reading at the 1950 House Hearings on the pro- 
posed UCMJ. In fact, the whole tone of litera- 
ture on the subject strongly suggests that ma- 
lingering is primarily a military problem *— 
although it has recently become important in 
civil and criminal * courts since the Workmen’s 
Compensation Acts at the beginning of this 
century. 

The cases which have arisen under those acts 
in this country also indicate the predominantly 
military application of the concept. The lead- 
ing case is Wells v. Missouri-Edison Electric 

1. For a brief history of malingering, see Jones and Llewellyn, Ma- 
lingering, or the Simulation of Disease, 1917, p. 5 ff. 
2. In addition to Jones and Llewellyn, supra note 1, see Winthrop, 

Military Law and Procedents, Reprint ed., 1920, p. 730. 


3. Index and Legislative History, Uniform Code of Military Justice, 
1950, p. 1231. 

4. Ample evidence exists to support the primacy of military use of 
the term. One of the earliest books on the subject begins as fol- 
lows: “Not many years ago it was practically only in naval and 
military circles that one heard the term malingering used where 
the ingenious Jack or Tommy feigned all sorts of ailments in 
order to evade an unpleasant duty or get discharged from the 
Service.” Collie, Malingering and Feigned Sickness, 1913, p. 1. 

Another essay, concerning the subject under American law, 
states that malingering has long been confined to “practices com- 
mon in the military service ....’’ Sherman, Notes on Malinger- 
ing under Workmen’s Compensation Laws 1913, p. 3. 

In the New English Dictionary, 1904-08, vol. 6, p. 87, “‘ma- 
linger” is defined as follows: “to pretend illness or protract dis- 
ease, in order to escape duty; said esp. of soldiers and sailors.” 
(italics added). The same source gives as the earliest use a quota- 
tion from Luscome, Observations . . . for the Preservation of the 
Health of Soldiers, 1820, referring to self-inflicted “‘ulcers of the 
leg.” 

5. In England, since Rex v. Crossley, 1 K. B. 411, 1909, perjury 
could arise from evidence given in the course of proceedings under 
the Workmen’s Compensation Acts. 





Co.,° where the following definition of “malin- 
ger” was put forward: 

.. . to feign or induce sickness, and a ma- 

lingerer is one who feigns or induces illness 

to avoid service or shirk duty, especially a 

soldier or sailor.’ 

The moral case against malingerers is plain. 
Sentiment against them is usually explained as 
follows: They capitalize on the sympathy of 
those who are kindest to them. They lie and 
deceive. Their attitude is selfish and self- 
piteous. In civilian life their false claims for 
compensation are tantamount to thievery. 

Their behavior in the military is even worse. 
In war they receive undeserved special treat- 
ment, perhaps saving their own lives at the ex- 
pense of others more courageous and honorable. 
In any case they leave their fair share of re- 
sponsibility to those who remain active. This 
is beyond cowardice, for when a nation’s medical 
facilities may be overburdened with the legiti- 
mately sick and wounded, when others are con- 
stantly endangering their lives for national sur- 
vival, the consequent loss in morale, if not in 
manpower, could seriously endanger the mili- 
tary effort. In time of peace their effect on 
military training and morale is hardly less 
enervating. 

It is not surprising, then, that the most com- 
prehensive medical text on the subject is 
oriented towards methods of exposing the ma- 
lingerer rather than the discovery of the etiology 
of such behavior. The moral obliquity of the 
malingerer is assumed, with no serious attempt 
being made to investigate the emotionai and 
psychological factors motivating him.*® 


THE CONTINUUM 


Article 115 of the Code proscribes malinger- 
ing of essentially two kinds: 





6. 84 S. W. 204, 207. 

7. Followed in Great Western Sugar Co. v. Hewitt, 275 N. W. 61. 
See, also, for similar definitions, Dunn v. Brooklyn Rapid Transit 
Co., 189 N. Y. S. 484, 485; Lee v. Lincoln Cleaning & Dye Works, 
15 N. W. 2d 330, 335; Rexroat v. State, 7 N. W. 2d 163, 172; and 
Brown v. 3rd Ave. R. Co., 43 N. Y. S. 1094, 1097. 

8. This work (Jones and Llewellyn, op. cit.) reflects the authors’ 
indignation in its repeated cautions against the malingerer’s im- 
morality and rascality. Similar attitudes of repugnance are to 
be found in the two other monographs referred to heretofore as 
well as in most of the decisions cited. 
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Any person subject to this code who for 
the purpose of avoiding work duty, or serv- 
ice— 

(1) feigns illness, physical disablement, 
mental lapse or derangement; or 

(2) intentionally inflict self-injury ; 
shall be punished as a court-martial may 
direct. 


Offenses within the first section of Article 
115 may be said to fall within the general head- 
ing of feigning. Socially acceptable pretenses 
of this type are commonly experienced. 

During the period of recuperation from an 
illness one often passes into a stage where, for 
a time, he is more aware of the warmth and 
solicitude of those concerned with his welfare 
than of discomfiture from his sickness. At 
these times an unconscious temptation to capi- 
talize on the sympathy of others often extends 
the appearance of illness or period of recovery. 
When this delay falls within a normal convales- 
cence its cause is unnoticed. But such behavior 
is corroborated by certain gibes with which it 
is common to cheer patients: ‘You don’t look 
really sick to me,” “It’s time you stopped vaca- 
tioning in bed,” etc. The implication of these 
remarks is not quite the opposite of their explicit 
meaning. And at any rate the mere existence 
of a common frame of reference, even for jest, 
acknowledges acceptance of “normal” malinger- 
ing which, if not socially desirable, is at least 
only mildly reproved. 

A second example of behavior closely akin to 
malingering appears in our courts, where 
awards for personal injuries, sickness, and suf- 
fering total millions of dollars each day. The 
usual disparity between claims and awards is 
enough to verify the common knowledge that 
allegations in these cases are frequently exag- 
gerated or fraudulent. It will not exonerate the 
few doctors and lawyers whose reprehensible 
ethics serve as catalysts in bringing these cases 
to light to point out that they could not survive 
in a society more scrupulously honest. Al- 
though this kind of feigning or exaggeration is 
always covert (and, in that sense, not “socially 
acceptable”) it is certainly not a matter for 
winking when one submits an obviously exhorbi- 
tant claim. And it is never a matter for shame- 
ful concealment when an award totals only a 
fractional part of the claim, or is wholly denied, 
despite the fact that a logical implication of 
this is that the claimant had malingered. In- 
deed, this type of malingering has resulted in 
a reaction by courts which now causes many 
honest but realistic lawyers to advise their 
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clients that some exaggeration of symptoms and 
an excessively high claim must be made if any 
award is to be expected. 

Instances in which a person extricates him- 
self from a difficult or unpleasant social situa- 
tion, either by inventing or using an illness, will 
be taken as the final, and probably least contro- 
versial, example of feigning for “ulterior” 
purposes. Many cases might be cited from liter- 
ature and personal experience in which the 
motivation of persons who malinger in this 
way is obvious. 

Two elements are common to all forms of 
malingering, and are evident in the examples 
shown above. They are: (1) hostility and 
aggression disguised in a form designed to pro- 
tect the malingerer with sympathy and there- 
fore to ward off punishment; and, (2) the desire 
to escape responsibility. It is important at 
this point to note that the aggressive component 
may often be directed against the self as well 
as outwardly. This is the origin of many mala- 
dies which produce actual physical symptoms 
but which are said to be “psychogenic” or “psy- 
chosomatic.” Concurrent psychiatric and 
organic treatment of such cases is almost always 
necessary to effect a permanent cure.® 

These are examples of malingering on a level 
too trivial to threaten the organization of so- 
ciety and too common to be seriously regulated 
by it. At the opposite end of the continuum is 
another extreme of similar behavior which, for 
different reasons, is also outside the compass of 
Article 115. In this, hostility and aggression 
are so extreme and the desire to escape responsi- 
bility so compelling that the person involved is 
considered a victim of his own irrationality 
rather than a criminal. 

This extreme is suicide. The previous ex- 
amples have illustrated socially tolerated be- 
havior related to the first provision of Article 
115, which makes feigning illegal. Suicide is 
more closely related to the second provision, 
proscribing intentional self-injury. Yet the 
connection between the first section of the Ar- 
ticle and suicide is also clear if one considers 
the ability, already mentioned, of the uncon- 
scious actually to effect organic disorders. 

The difference between disabling a part of 
one’s body and destroying, or attempting to de- 
stroy, the entire self is only quantitative. In 
each case the desire to escape responsibility is 
operative. And if the measure of hostility and 
aggression involved parallels the violence with 
which it is turned inward, suicide is clearly the 
more malevolent act. 

9. Menninger, Man Against Himself, 1938, pp. 309-367. = 








in 
sui 
ten 
orc 


tin 
bel 
sul 
pw 


leg 
res 
is 

esc 
sio 
sel 


od 
ny 


la- 
ill 
°O- 
3? 
oy- 
he 
his 


ire 


ent 
vell 
ila- 
ms 
Ssy- 
and 
ays 


vel 


ited 
n is 
for 
s of 
sion 
nsi- 
dis 
lity 


ex- 
be- 
ticle 
le is 
sion, 
the 
Ar- 
ders 
con- 


t of 
) de- 

In 
ty is 
and 
with 
y the 





Nevertheless, suicide is not an offense per se 


in violation of Article 115,’° and the attempted - 


suicide is usually treated as having been at least 
temporarily insane, although his act is a dis- 
order under Article 134. 

There are, then, three segments of the con- 
tinuum. The first, “normal” behavior, concerns 
behavior with which society interferes by cen- 
sure only slightly ; the second is criminal action, 
punishable by law; and the third is insane be- 
havior where, despite religious and frequent 
legal sanctions, we assume the absence of mental 
responsibility. Malingering in each category 
is essentially similar, showing the desire to 
escape responsibility and the element of aggres- 
sion—directed, in varying degrees, against the 
self. 

THE LAW 


Application of Article 115 necessitates the 
isolation of certain behavior. Whenever the 
law must draw a sharp line of demarcation be- 
tween the permissible and the forbidden it pro- 
gresses to an unrealistic, and ultimately 
untenable, position. In the words of one Law 
Professor, 

The fault . . . lies in the sacrifice of flexi- 
bility to an unyielding initial stability and 
the ultimate attrition of stability as new con- 
ditions require the redrawing of lines. The 
end result is the creation of legal fictions that 
give the illusion of stability while we are en- 
gaged in a more or less futile struggle to en- 
compass flexibility in a formula designed for 
an opposite purpose [predictability ].™ 
One example will suffice to show the unreal- 

istic nature of previous attempts to draw sharp 
lines, not separating the legal from the illegal 
but attempting to classify types of offenders. 
An important early text on the subject identifies 
malingering of three distinct kinds—“real,” 
“partial,” and “unconscious”’—presumably in 
order of the obliquity attached to each. With 
the “real” malingerer there is absolutely nothing 
wrong; the “partial” malingerer consciously 
makes the most of an actual injury; and the 
“unconscious” malingerer believes he is telling 
the truth when he exaggerates his own disa- 
bility.2 That these crude distinctions are 
verbally neat but only superficially correspond 
to actual patterns has been made obvious by 
cases which have arisen since and through psy- 
10. U. S. v. Walker, 20 CMR 931. Allegations of intent were absent 

in this case, But the attempted suicide may violate Article 134. 

11. Polsky, “‘Applications and Limits of Diminished Responsibility as 

a Legal and Medical Concept, from Psychiatry and the Law,” 

Hoch, and Zubin, 1955, p. 196. 


12. McKendrick, Malingering and its Detection under the Workmen’s 
Compensation and other Acts, 1912. 





chological investigation. Had they, however, 
been adopted by the judiciary, we can see now 
that the result would have been cases forced 
into the unworkable mold of legal fictions, 
making parallel growth in law and medical 
science more difficult with the progressive 
“hardening” of these fictions. 

Article 115 sets forth the two categories of 
malingering already discussed. If, as seems 
probable,’* it becomes certain that the same 
factors which cause a person to feign illness 
may bring on diseases until recently viewed as 
wholly organic in origin (such as tuberculosis) , 
will these distinctions remain valid? Is self- 
injury legally applicable only in cases of self- 
mutilation, or does it apply also in cases of 
disease which can be shown to have been induced 
by the same aggressiveness and wish to escape 
responsibility? Isa “self-willed” disease which 
would be fatal except for timely treatment to be 
considered in the same light as attempted sui- 
cide? Is the distinction between conscious self- 
mutilation and unconsciously self-destructive 
accidents (especially recurrent ones) valid? 

There are some issues which may have to be 
considered if one day the malingering law is 
not to present us with the same quandary in- 
sanity rulings now present. 

The current tests for malingering are all 
directed to proof of the defendant’s motive, 
“the design to avoid work, duty, or service.” ** 
This purpose is viewed as the “essential ingre- 
dient of the offense.” * 

The standard of proof tends to be high. Thus, 
even where it is found that a defendant inten- 
tionally cut his wrists, conviction was reversed 
because the Board of Review did not also find 
that the cutting was for the purpose of avoiding 
service.*® 

In U. S. v. Grubb,” the defendant also cut 
his wrists. The Board of Review found that 
the cutting was not for the purpose of avoiding 
service where a psychiatrist testified it was due 
to “emotional disturbance” and where stipula- 
ted testimony from another psychiatrist indi- 
cated the defendant had been motivated by a 
desire to find a place “psychologically” more 
comfortable than his place of duty. 

In U. S. v. Yarborough and Marshall,® the 
Court of Military Appeals was willing to allow 
13. Menninger, op. cit., especially pp. 346-8. See, also, Stephen, 


Psychoanalysis and Medicine: “The Wish to Fall Ill,” 1933. 
14. Legal and Legislative Basis, Manual for Courts Martial, 1951, 
p. 267. A 
15. U.S. v. Jacobs, 20 CMR 458. 
16. U. S. v. Burke, 14 CMR 365. 
17. 6 CMR 550. 
18. 5 CMR 106. 
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that the defendant, Yarborough, intended at 
some undefined date in the future to inflict self- 
injury, that he had discussed ways of shooting 
himself without being detected, and that these 
discussions had been held with the co-defendant, 
Marshall. Nonetheless, the court found that it 
would require “too many assumptions” to con- 
clude from these facts that Yarborough had 
“deliberately allowed himself to be shot by Mar- 
shall” in this particular instance in view of 
Yarborough’s claim that he had not seen Mar- 
shall pointing the gun at his (Yarborough’s) 
foot and that he took the preliminary playing 
with the gun in jest.” 

It is instructive to consider earlier, formal- 
istic reasoning on the question of sufficiency of 
the evidence to prove an intent to avoid work or 
duty. Ina petition under Section 12 of the Act 
of May 1950,” relief was denied where the 
petitioner had been convicted of feigning deaf- 
ness in violation of a law whose elements were 
the same as those in Article 115 except that, in 
addition, the pretension had to be successful. 
In dealing with the issue of intent, the opinion 
quoted from American Jurisprudence the Com- 
mon Law doctrine that “every sane man is pre- 
sumed to intend the ordinary, natural, probable, 
or necessary consequence of his voluntary, in- 
tentional, and deliberate act.” 22. From this it 
followed that, since the petitioner’s false claim 
of deafness had resulted in his avoiding duty 
(through being hospitalized), he must have in- 
tended that consequence.” 

U. S. v. Sears enters the “gray area” of the 
law on malingering. It deals not with proof of 
the intent to avoid duty or service but with the 
question of what is feigning. The accused had 
been found guilty of feigning mental derange- 
ment. The question of legal insanity was ruled 
out by a United States Public Health Service 
psychiatrist whose uncontroverted testimony 
established that the accused was mentally re- 
sponsible under the Manual. This witness also 
stated that the accused suffered from a charac- 
ter disorder with neurotic symptoms of long 
standing. Prior to the central episode in this 
case the accused had twice told one witness that 
he wanted to see a psychiatrist. Feigning was 


19. An interesting parallel, which the court might have followed to 
arrive at a less stringent standard, is suggested by the Manual’s 
discussion of the intent to desert. An inference that the requisite 
intent accompanied a particular unauthorized absence may prop- 
erly be drawn from the defendant’s past remarks. MCM, 1951, p. 
314. The dissent of Lattimer, J., went to the point that Y. could 
have been a “willing victim’”—legally approaching the psycholo- 
gists’ concept of unconscious motivation. 

20. 50 USC 740. 

21. 21 AM. Jur., Evid. § 232. 

22. 1 Dig Ops 340 (Op JAGN 1952/73). 

23. 22 CMR 744. 
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charged on the following facts: The accused, 
without authority, took a boat. When appre- 
hended, he was very nervous and quiet. When 
told that he would be returned to his station, he 
said he would rather go to the brig. Asa boat 
came to return him he ran to the chief in charge 
of the station at which he was being held and 
said “They are coming to get me, Jess!” He 
then ran across the lawn and fell down. The 
chief thought he was hysterical and reported to 
the District Office that if the accused were re- 
turned to his station he would “crack up.” On 
review it was held that no evidence supported 
a finding that the accused had feigned mental 
derangement. This decision was based on two 
points: (1) there was no showing that the ac- 
cused’s actions actually were feigned; and (2) 
the accused never specifically represented that 
he was insane or mentally deranged, but only 
that he needed psychiatric care, which, the testi- 
mony indicated, was correct. 

This case contains several of the most im- 
portant issues in the subject. A person may be- 
have strangely but in such a manner as to make 
it practically impossible to show objectively that 
his actions are “feigned.” By such behavior 
he may escape duty or service, as remarks of the 
accused indicated he wished to do. Nonethe- 
less, he may not be convicted where the testi- 
mony shows that psychiatric treatment is neces- 
sary, even though the Manual test requires that 
he be considered sane, when his odd behavior 
is related to his psychiatric condition. This is 
to say that if, for psychological reasons, a person 
feels he must avoid a certain duty or service, he 
does so with impunity when the psychological 
causation is real and not “feigned.” The con- 
cepts of mental responsibility embodied in 
Chapter XXIV of the Manual would thus appear 
to have been indirectly expanded considerably. 

Another possible result of this case is the 
weakening of the holding of U. S. v. Izard.* 
The Jzard case reaffirmed the inveterate author- 
ity of the court at the trial level to weigh evi- 
dence, judge the credibility of witnesses, and 
determine controverted questions of fact. The 
question was whether or not the accused feigned 
his fear of flying upon being infornied of his 
forthcoming transfer to an area in which air 
action was common. The Board of Review held 
that there was sufficient evidence in the record 


24. With self-inflicted injury the Naval Supplement, for the limited 
purpose of line-of-duty determination, considers the victim’s 
“mental irresponsibility” as absolving him of misconduct. This is, 
presumably, also a departure from the narrower concept of legal 
insanity, but the Supplement limits its application to inquiries 
and investigations. 1955 NS, MCM, 1951, 0405.h (2). 

25. 4 CMR 782. 
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for the court to have convicted the accused of 


malingering in order to avoid service, despite . 


the fact that two psychiatrists testified for the 
accused that he was sick. (One psychiatrist 
admitted he found no real fear of flying in the 
defendant’s surface behavior.) If we assume 
that the defendant was really not afraid of flying 
(the finding of the court), and, also, that feign- 
ing was a manifestation of mental sickness (un- 
controverted testimony to this effect), then 
the only factor which distinguishes this case 
from the Sears case, supra, is that in the latter 
the accused’s behavior was obviously irrational 
and hysterical while in the former the claim of 
the defendant was, on its face, reasonable. Al- 
though behavior of the first kind may not read- 
ily be proven to have been feigned, and although 
there appears to be a greater amount of deceit 
involved in the second kind of behavior, the dis- 
tinction between the two would seem invalid if 
both defendants are considered to be motivated 
by some form of mental or emotional disorder 
which prevents their rational choice of behavior. 

The relationship between suicide and the self- 
injuring malingerer is recognized in the Naval 
Supplement, which calls self-mutilation a “sui- 
cidal gesture.” * If the rules for feigning may 
be carried over into this area, the Sears case 
suggests that even when the intent to escape 


duty exists, the psychiatric condition of the ac- © 


cused will be controlling regardless of the ex- 
istence of legal insanity. The undefined test of 
“mental irresponsibility” which determines the 
existence of misconduct has already been men- 
tioned. The Sears parallel is reinforced by the 
fact that that case dealt with behavior which, 
like self-injury, was in itself pathological. 
Attempted suicide receives ambiguous treat- 
ment under Article 115. It may be alleged as 
a violation of that Article if the intent is shown, 
and without the requisite intent, as a disorder 
violating Article 134, it is considered a lesser 
included offense of Article 115.27 Nevertheless, 
conversations with military physicians indicate 
that in practice the vast majority of attempted 
suicides are treated psychiatrically and ulti- 


26. 1955 NS, MCM, 1951, 0405.h (2). 
27. U. S. v. Burke, 14 CMR 365, U. S. v. Calo, 19 CMR 903. 





mately discharged from the service. The Naval 
Supplement views attempted suicide as a prima 
= rebuttal of the presumption of sanity. 

ut sanity can be established by a showing 
“that the suicidal act was motivated by a reason 
that might prompt a rational person to take his 
own life.” ** Thus if one were to attempt sui- 
cide for a reason which, under the Manual, 
caused him to be considered “‘mentally irrespons- 
ible,” such as the desire to avoid duty or service, 
he would nct be found to have been the victim 
of his own misconduct although only then could 
he be charged under Article 115. 


SUMMARY 


Malingering is a common escape mechanism. 
In its lesser forms it is tolerated without legal 
sanction, and at its farthest extension it is gen- 
erally recognized as a psychiatric problem. In 
the military, the middle ground is governed by 
-Article 115 of the UCMJ. While there is an 
obvious need for such a law, the question of 
mental responsibility goes beyond proof of legal 
sanity. Analysis of the cases indicates that 
there is some inconsistency in the law at present 
and much potential difficulty in reconciling psy- 
chological precepts with legal theory. 

Stay of trial by court-martial in order to 
permit final medical findings to be made by the 
psychiatrists is a solution implicit in the Sears 
decision. Cases might then be tried only after 
it had been determined by specialists that the 
defendant, at the time of the alleged wrong- 
doing, was mentally as free to choose his course 
of action as a “normal” individual. But as yet, 
no case has explicitly acknowledged this possi- 
bility and it would be inaccurate to suggest that 
the law is heading in this direction. 

Predictive tests to determine beforehand 
which individuals are likely to malinger in the 
military are unavailable. Absent these, temp- 
tation is great for the law to draw clear lines 
of demarcation in order to achieve predictability 
in assigning individual responsibility. But in 
such a field as this, these attempts only cause 
confusion and ultimately make it more difficult 
for the law to utilize medical advances. 
28. 1955 NS, MCM 1951, ibid. 








RECENT DECISIONS OF THE COMPTROLLER GENERAL 


MILITARY PERSONNEL—Services in disconnecting electrical appli- 
ances—Transportation of household effects. 


@ Technical services performed by mechanics before 
household appliances—deepfreezes, refrigerators, clothes 
dryers, hi-fidelity equipment, etc.—belonging to military 
personnel are prepared for shipment at government ex- 
pense are regarded as a part of the packing and crating 
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services incident to transportation of household effects, 
and payment by the government would be proper under 
appropriate regulations pursuant to section 303 (c) of 
the Career Compensation Act of 1949, 37 USC 253 (c), 
if the services are not otherwise available as part of 
the transportation. CompGen. Decision B-134527, 16 
January 1958. 
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NAVAL RESERVE 


APPROPRIATE DUTY 


The Judge Advocate General recently promulgated 
JAG Notice 5800.3 the subject of which was “Your Nu- 
clear Navy—Power for Peace; Presentation by mem- 
bers of Naval Reserve Law Companies.” This Notice 
was distributed to all District Legal Officers, District 
Law Program Officers, and Commanding Officers of all 
Naval Reserve Law Companies. While this distribution 
assures notice of the program to all the Inactive Reserve 
Lawyers directly affiliated with a Naval Reserve Law 
Company, there are many inactive Reserve officer- 
lawyers not so affiliated whose participation in making 
the presentation is encouraged. In view of the import- 
ance, nation wide, of the subject of this notice together 
with the opportunity afforded inactive Reserve lawyers 
to obtain appropriate duty orders to give the presenta- 
tion, the notice is repeated here: 

“JAG Notice 5800.3 


% * x * * 


Subj: ‘Your Nuclear Navy—Power for Peace’; Pres- 
entation by members of Naval Reserve Law 
Companies. 

1. Purpose. The purpose of this Notice is to dissem- 
inate information on the availability of the subject 
illustrated lecture material, and to initiate programs 
for its presentation to the public by members of Naval 
Reserve Law Companies. 

2. Background. The Chief of Naval Operations re- 
cently made available to the Judge Advocate General 
some thirty copies of the subject lecture material for 
presentation by members of Reserve Law Companies to 
local business, professional, educational, fraternal, and 
civic groups. The material depicts the scope of the Free 
World naval responsibilities and highlights the role of 
sea power in the missile era. Other major areas of dis- 
cussion include the role of the United States as the 
‘keystone’ of the Free World; the threat of the Soviet 
war machine; and the unique capabilities of naval forces 
in maintaining the peace. Distribution of the lecture 
material has been made to District Law Program Offi- 
cers in sufficient quantity to permit all interested 
Reserve lawyers to participate in this program. 

3. Discussion. The availability of this visual-aid 
presentation, which is contained in prepared scripts 


LAW PROGRAM 


and sets of 35 millimeter transparencies, offers lawyers 
affiliated with the Reserve Law Program a unique op- 
portunity to serve and publicize the Navy and, at the 
same time, identify themselves as lawyers in the Naval 
Reserve. Now, more than ever before, there is a strong 
need for public understanding and support if the Navy 
is to maintain its required state of readiness—on the 
sea, under the sea, and in the air. Lawyers with back- 
ground and experience in the Naval Reserve, and an 
understanding of the role of the Navy in national de- 
fense, are particularly well qualified and adapted to 
make this presentation. Commandants of Naval Dis- 
tricts will be requested to cooperate to the fullest extent 
in support of this presentation program. 

4. Action. District Law Program Officers are re- 
quested to advise individual law companies of the availa- 
bility of the presentation material, and to arrange and 
co-ordinate schedules for its presentation by District 
Reserve Law Units. Commanding officers of law 
companies will assign responsibility within units for 
scheduling of individual presentations to insure maxi- 
mum use and wide coverage, as well as prompt return 
of the material to the Law Program Officer upon com- 
pletion of the company presentation schedule. District 
Law Program Officers will arrange for the issue of ap- 
propriate duty orders to officers participating in the 
lecture program and will insure that officers making the 
presentation are given appropriate credit for prepara- 
tion and presentation of the lecture material to com- 
munity groups. Information copies of orders issued 
will be transmitted to the Judge Advocate General (At- 
tention: Naval Reserve and Legal Assistance Division) . 

Standard 35 millimeter slide projectors and projec- 
tion screens are available at Naval Training Centers 
and District Training Aids Departments. Law Pro- 
gram Officers are urged to render all possible assistance 
in making projectors and projection screens available 
to law companies which cannot obtain them readily 
from other sources.” 

Those lawyers not affiliated with a Naval Reserve Law 
Company but desirous of obtaining appropriate duty 
orders to give the presentation to gatherings in their 
community should contact the Law Program Officer of 
their respective District. 





Bulletin Board eee (Continued from page 8) 
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Office, San Fran. to JAG, WCoast. 
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LTJG George H. Hambrecht, USNR, from NavJusScol, 
Npt. to Staff, COMFAIR, Alameda. 
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LTJG Bruce A. Harlow, USNR, from NavJusScol, Npt. 
to Staff, COMNAVPHIL. 

CDR Eugene J. P. Harmon, USNR, from Staff, COM 14 
to RecSta, Brooklyn. 

LCDR James P. Kenny, USN, from JAG, WCoast to 
Staff, COM 12. 

LTJG Gerald J. Lewis, USNR, from NavJusScol, Npt. to 
Staff, Com 11. 

LCDR Leslie O. Lynch, USN, from GenLineScol to Nav- 
Sta, Kodiak. 

CDR John M. Maloney, USN, from Staff, COM 12, to 
NavSta, Seattle. 

CDR Leo J. Meads, USN, from JAG WCoast to FMF- 
Lant (Air), Cherry Point, N. C. 
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LT William E. Merritt, USN, from GenLineScol to Staff, 
COMSERVRON 6. 


LTJG Harvey N. Monroe, USNR, from NavJusScol, © 


Npt. to Staff, COMSERVLANT. 

LTJG Arthur H. Moss, USNR, from RecSta, Boston to 
Staff, COMSERVRON 3. 

CDR Walter J. Murphy, USN, from JAG to NavBase, 
GTMO. 


CDR Robert H. Rathbun, USN, from JAG to Staff, 
COMSEVENTHELT. 

LCDR Horace B. Robertson, Jr., USN, from JAG to 
CINCPACFLT. 

LT Donald E. Selby, USN, from JAG to Staff, COM- 
DESFLOT 1. 

CDR Richard J. Selman, USN, from JAG to Staff, 
COMSIXTHFLT. 


CMR DIGESTS 


The purpose of this column is to help you keep abreast of 
current trends in naval law. 
Matter appearing in this column is for informational pur- 
poses only and is not to be cited as CMR authority. 
DESERTION/POST-TRIAL REVIEW—Advice by staff judge advocate 
that “ ‘if the condition of absence without proper authority is much 
prolonged and there is no satisfactory explanation of it, the court 
will be justified in inferring from that alone an intent to remain 


bsent tly’ ’’ held erroneous. 


@ A GCM convicted the accused of desertion terminated 
by apprehension, in violation of Article 85, UCMJ and 
imposed a sentence which included a BCD. 

“On the post-trial review the staff judge advocate 
analyzed the evidence. Discussing the evidence pertain- 
ing to the accused’s intent, he quoted that part of para- 
graph 164a of the Manual for Courts-Martial, United 
States, 1951, which provides that ‘if the condition of 
absence without proper authority is much prolonged and 
there is no satisfactory explanation of it, the court will 
be justified in inferring from that alone an intent to 
remain absent permanently.’ He then went on to say 
that the question of the accused’s intent was a ‘factual 
one for determination by the court under all of the facts 
and circumstances and appropriate inferences’ and the 
court’s findings was ‘fully warranted by the evidence.’ 
The latter is a correct statement of law, but the former 
is not. United States v. Cothern, 8 USCMA 158, 23 
CMR 382; United States v. Soccio, 8 USCMA 477, 24 
CMR 287.” 

The United Court of Military Appeals held that “the 
advice fails to meet the standard required by the Uni- 
form Code. United States v. Grice, 8 USCMA 166, 23 
CMR 390; United States v. Massey, 5 USCMA 514, 18 
CMR 138.” 

Concluding that “the error in the staff judge advo- 
cate’s review goes only to that part of the findings of 
guilty which relates to the accused’s intent to remain 
away permanently” the Court said: “It can, therefore, 
be corrected by setting aside that finding alone or by 
directing a new review. However, we leave the decision 
in the matter to the board of review. United States v. 
Katzenberger, 8 USCMA 497, 24 CMR 307. 

The decision of the board of review was reversed and 
the record of trial returned to The Judge Advocate Gen- 
eral of the Army for resubmission to the board of 
review. “In its discretion, the board of review may 
remand the case to the convening authority for further 
proceedings in accordance with Articles 61 and 64 of 
the Uniform Code or set aside the conviction for deser- 
tion and affirm findings of guilty of an unauthorized 
absence in violation of Article 86, Uniform Code of Mili- 





tary Justice, and reassess the sentence.” U.S. v. Lee, 
8 USCMA 709, 25 CMR 213. 


STAFF LEGAL OFFICER'S POST-TRIAL REVIEW OF SENTENCE— 
Failure to accord accused an opportunity to dispute or explain new 
adverse matter included in staff judge advocate’s advice held error. 


@ A special court-martial convicted the accused of 
wrongfully using provoking speech, in violation of 
Article 117, UCMJ. “On the basis of four previous 
convictions by summary courts-martial within one year 
.of the date of the commission of the offense charged, the 
court sentenced the accused to a bad-conduct discharge, 
partial forfeiture, and confinement at hard labor for six 
months. Executive Order 10565, September 28, 1954, 
19 FR 6299. In his post-trial review of the sentence, the 
staff judge advocate to the supervisory authority re- 
ferred to other acts of misconduct by the accused which 
were set out in ‘evaluation’ statements by the accused’s 
commander and other persons. 

After stating that “apparently the accused was not 
accorded an opportunity to dispute or to explain the new 
adverse matter included in the staff judge advocate’s 
advice,” the United States Court of Military Appeals 
said: “On appeal, appellate defense counsel contended 
that the omission prejudiced the accused in regard to the 
sentence approved by the supervisory authority. See 
United States v. Lanford, 6 USCMA 371, 20 CMR 87. 
However, the board of review held that, with the excep- 
tion of certain matter obtained from the accused, ‘none 
of the information . . . concerned matters relating to 
the offense of which . .. [the accused] has been found 
guilty.’ It, therefore, concluded that opportunity to 
meet the adverse matter did not need to be given to the 
accused. This determination is based on too narrow a 
reading of our decisions in this area. See United States 
v. Lanford, supra; United States v. Long, 5 USCMA 572, 
18 CMR 196.” The Court concluded that “the board of 
review, therefore, erred in its consideration of the sen- 
tence. It should either have returned the record of trial 
to the supervisory authority for appropriate corrective 
proceedings, or assessed the sentence in the light of the 
error in the staff judge advocate’s review. United States 
v. Griffin, 8 USCMA 206, 24 CMR 16.” 

The decision of the board of review as to the sentence 
was reversed and the record of trial “returned to The 
Judge Advocate General of the Air Force for submission 
to the board of review for further proceedings on the 
sentence in accordance with this opinion.” U. S. v. 
Payne, 9 USCMA 40, 25 CMR 302. 


(See also U. S. v. Fields, USCMA No. 10614 decided 28 March 
1958.) 
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LEGAL ASSISTANCE NOTES 


LCDR NATHAN COLE, JR., USNR 


RESPONSIBILITY OF SERVICE PERSONNEL TO STATE AND 
LOCAL GOVERN MENTS 


The fact that a person is in the Naval service and has 
no permanent street address in a particular city and 
state does not affect his rights and obligations as a 
citizen of a State, Territory or Possession of the United 
States nor does it relieve him of the obligations of good 
citizenship in general. The Soldier’s and Sailor’s Civil 
Relief Act of 1940, as amended (50 App. USC 501 et seq.) 
and particularly section 514 (50 App. USC 574) gives 
protection to the serviceman from the burden of multiple 
taxation. It does not relieve him of his liability for 
taxes to the State of his domicile or legal residence. 

Considerable confusion has arisen and continues to 
arise through misunderstanding of the application of the 
Soldier’s and Sailor’s Civil Relief Act and the effect of 
State and Local laws and regulations. This confusion 
frequently causes mutual distrust and resentment on 
the part of military personnel and local government and 
law enforcement officials which is not in the best interest 
of either. 

The purpose of this article is to point out certain 
general propositions, bearing in mind that a particular 
situation may require special determination. 

The following GENERAL rules apply: 

INCOME TAx—The serviceman’s liability for income 
tax on his military pay is to his legal residence (home 
state) ONLY. Income other than military pay can be 
taxed by the State where it is earned and also by the 
home state. 

PERSONAL PROPERTY TAx—The serviceman’s liability 
for personal property tax is to his legal residence ONLY. 
Generally speaking, the husband, as head of the house- 
hold, is considered to be the owner of the household 
furnishings. An automobile is personal property but 
in different jurisdictions, may be subject to different 
types of taxes. 

REAL PROPERTY TAx—Real property tax is, of course, 
payable only where the property is located. The fact 
that a serviceman buys a residence in the locality where 
he is stationed by reason of military orders is not in 
and of itself determinative of his legal residence for 
other tax purposes. 

AUTOMOBILE REGISTRATION—A serviceman may regis- 
ter his automobile either in his home state or in the 
state where he is residing. He is not entitled to register 
in a third state. 

(a) If the automobile is registered in the home state, 
then all applicable fees, licenses and excises must be 
paid to that state. An operator’s permit from the home 
state should be kept valid. The serviceman may be re- 
quired to obtain a special plate or sticker in the locality 
where he is living. This is normally free or available 
for a nominal handling charge. This requirement is 
generally considered to be an exercise of the inherent 
police power of a locality and not a tax or fee as such. 

(b) A serviceman may register his automobile in the 
state where he is residing because of military orders. 
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If he does, he must comply with the local (city or 
county) registration laws, obtain an operator’s permit 
from that state and comply with any applicable in- 
spection, insurance and other laws. The act of regis- 
tration does not automatically make the serviceman 
liable for local taxes. Some states, however, assess an 
excise tax for the privilege of registration and this 
must be paid if he wishes to register his car there. 

VOTING—The right to vote is usually restricted to 
“residents” of a State—the term “resident” in this being 
synonymous with “citizen.” If a person is a “citizen” 
of a State, he is responsible for all taxes. A few states 
will permit military personnel to vote without incurring 
tax liability if they have the required actual residence; 
this, however, should be carefully investigated before- 
hand. It is generally better to vote “at home” by ab- 
sentee ballot. 

The Soldier’s and Sailor’s Civil Relief Act does not 
apply to dependents of servicemen. If a wife has income 
or owns personal property in her own right (automobile, 
jewelry, etc.), she is liable for applicable local taxes. 
She must always get a local automobile operator’s permit 
and must register the car locally if she has title to it. 
Usually if the car is owned jointly it must be registered 
locally. The domicile of a wife generally follows that 
of her husband, but for tax purposes she is considered a 
separate entity; therefore, she may be liable for income, 
personal property, capitation, and other taxes when the 
serviceman himself is not. Her share (or one half) of 
jointly owned property may be taxed. 

Residence and domicile of service personnel is a com- 


plicated and frequently confusing problem. Very broad- 
ly speaking, “residence” means the place where a person 


is living. “Domicile” or “Legal Residence” means the 
“home state” or state of which he is a citizen. It is 
legally impossible not to have a domicile. Tax laws are 
usually based on actual residence or presence in the 
state, which is the primary reason for section 514 of the 
Soldier’s and Sailor’s Civil Relief Act. Without the Act, 
a serviceman could conceivably be taxed by two or more 
states due to the fact that he was living there on the day 
taxes were assessed. The JAG JOURNAL of February, 
1957 contains an article entitled “Residence and Domicile 
of Servicemen” which is recommended reading for a 
general grasp of the problem. 

The fact that a serviceman may consider himself 
exempt from local taxation does not mean that the local 
authorities cannot question him concerning his liability. 
If this happens, cooperation will normally be beneficial 
rather than harmful. If a serviceman feels that he is 
being unlawfully taxed, he should contact the Taxation 
Branch of the Office of the Judge Advocate General or his 
local Legal Assistance Officer. If it is necessary to pay 
a tax before the question is resolved, he should pay 
“under protest.” Criminal penalties can attach for a 
refusal to pay or a refusal to file a return. 

Various states and localities will handle the same 
probiem in different ways. It is advisable, when going 
to a new duty station, to check the local laws and regu- 
lations as soon as practicable. 
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